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Overview
On 12 November 2019, the Global The Dialogue provided a platform for engagement
Compact Network Australia ( GCNA) between Aust.raliz.an businesses, ggvernment and civil

. society on anti-bribery and corruption. From Government,
convened over 80 representatives the event was attended by representatives from the
from business, government and civil Attorney General's Department (AGD), the Australian
Society at the annual Australian Securities and Investments Commission (ASIC) and the

Dialogue on Bribery & Corruption Australian Federal Police (AFP). .From busmess, several
sectors were represented, including extractives and

(Dialogue ). The event was held at industrials, banking/finance, professional services, and
Allens’ of ce in Melbourne. communications. Representatives also attended from
universities and civil society.

This Summary Report outlines the highlights from
the Dialogue.
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Background
to the Dialogue

The Dialogue was convened
against the background of what
was a watershed year for bribery
and corruption regulation and
enforcement in Australia. The key
events of note are as set out below.

The Governments corporate criminal law reforms
(which were reintroduced into parliament shortly

after the Dialogue and are substantially similar to the
Crimes Legislation Amendment (Combatting Corporate
Crime) Bill 2017 CLACCC Bill)) propose a humber of
amendments to the existing foreign bribery offence,
and the introduction of a new ‘failure to prevent
bribery’ offence (pursuant to which an Australian
company will commit an offence if an ‘associate’ of
the company commits bribery for the ‘profit or gain’ of
the company). Corporations can rely on an exception
if they prove on the balance of probabilities that they
had adequate procedures in place that were designed
to prevent associates from committing foreign

bribery. Shortly after the Dialogue, the Minister
published principles-based guidance on the steps
that a body corporate can take to have ‘adequate
procedures’ in place to prevent an associate from
bribing foreign public officials.

The reforms also propose amendments to the
Director of Public Prosecutions Act (DPP) to introduce
a Deferred Prosecution Agreement OPA) scheme.
Instead of prosecuting a corporation, the proposed
scheme would enable the Commonwealth Director
of Public Prosecutions (CDPP) to enter into a DPA
with a corporation that is alleged to have engaged in
specified corporate crimes (including the bribery of a
foreign public official offence and the new offence of
failing to prevent bribery).

The AFP and CDPP published the Best Practice
Guidelines on Self-Reporting of Foreign Bribery and
Related Offending by Corporations Best Practice
Guidelines ) on 8 December 2017.

The Organisation for Economic Co-operation and
Development (OECD) released its Phase 4 Report

in December 2017, which examined Australia’s
implementation of the Convention on Combating
Bribery of Foreign Public Officials in International
Business Transactions and related OECD anti-bribery
instruments. The OECD noted that Australia’s
enforcement of its foreign bribery offence had
‘increased markedly’ since Phase 3 (October 2012).
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Session 1: Key legal and regulatory
developments following the

Royal Commission

The rst session considered the
implications of recent developments
in the anti-bribery and corruption
landscape.

In particular, the panel discussed the corporate criminal
law reforms, the recent whistleblowing reforms
legislated by the Treasury Laws Amendment (Enhancing
Whistleblower Protections) Act 2019 the Australian Law
Reform Commission’s corporate criminal responsibility
regime review (ALRC Review ), ASIC’s response to

the Financial Services Royal Commission Final Report,
and ASIC’s Corporate Governance Taskforce report on
director and officer oversight of non-financial risk.

3.1 Foreign bribery reforms
and the DPA regime

It was noted that Australia can benefit from the United
Kingdom’s nascent experience of a DPA regime. Potential
benefits of the proposed scheme were noted for both
corporate actors and investigating agencies, including
that the scheme will enhance agency tools to encourage
corporate cooperation and facilitate investigations.

The DPA scheme may also improve transparency around
corporate crime proceedings, although stakeholders
would have to carefully manage the potential public
perception that DPAs provide an avenue for corporates
to buy their way out of trouble (as seen in the United
States). In the short term, engagement between
corporates and regulators is likely to become more
complex, as stakeholders wait to see whether the scheme
will be introduced and how it will operate in practice
(including its interaction with civil contraventions

which exist in parallel with criminal proceedings).

3.2 ASIC's response to the
Financial Services Royal
Commission

Panellists discussed ASIC’s “Why not litigate?” approach,
including its significance in light of ASIC’s increased
funding. Panellists also noted community and government
expectations for more stringent enforcement action and
the increased scrutiny on corporate governance in the
wake of the Royal Commission.

f@‘{% Global Compact
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3.3 Whistleblowing reforms

The importance of the whistleblowing reforms was
highlighted by panellists, including the function of
whistleblowing regimes acting as a circuit breaker
which provides an avenue for protected disclosures
within the corporate sphere (as distinct from public
interest disclosures, which serve a different function).
The panel noted the increase in protected disclosures
since the reforms were introduced but noted that it
was too early to tell whether the reforms would result
in meaningful change in the quality and quantity of
disclosures.

3.4 ASIC’s Corporate
Governance Taskforce report

Panellists discussed the key findings of ASIC’s Corporate
Governance Taskforce report, including the finding that
the corporations studied acted well outside of their
board’s risk appetite for significant periods of time.

It was noted that this trend appears to be the result

of difficulties faced by management in effectively
communicating information on non-financial risk to

the board.

3.5 ALRC corporate criminal
responsibility review

The ALRC Review of the corporate criminal responsibility
regime was considered by the panel, including the
significant transitional and consequential amendments

to a range of statutes which may be required to implement
changes to the corporate criminal liability regime. It was
acknowledged that the Commonwealth Criminal Code is
perceived as not operating very effectively and that this
is increasing compliance risk uncertainty for companies.
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Session 2: Corporate culture case studies —
Note Printing Australia, Securency and lluka

The second session
considered the cases of Note
Printing Australia, Securency
and lluka.

Note Printing Australia and Securency were investigated
in 2009 following allegations of bribery of foreign public
officials to obtain banknote contracts in South East Asia.
lluka uncovered a potential bribe payment to a senior
government official in connection with license approvals
when it conducted a post-acquisition investigation into
Sierra Rutile Limited.

Panellists noted how the corporate cultures at

Note Printing Australia and Securency facilitated

the misconduct, and how a lack of whistleblowing
procedures, anti-bribery policies and transparency
increased the risk of this behaviour emerging. This was
compared with the positive corporate culture at lluka
where steps were taken to undertake a ‘deep dive’ audit
into payments on acquisition and to proactively engage
with the UK Serious Fraud Office on red flags identified.
Panellists spoke favourably about the proposed failure
to prevent offence as a means of incentivising parent
companies to set the correct tone. They advised people
who were considering buying assets in high-risk
jurisdictions to conduct due diligence as best they could
and to be aware that corporate cultures can influence
the culture of the country of acquisition.
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Session 3: Corporate culture:
key drivers and how corporate ABC
controls should respond to them

The third session explored the

drivers of bribery and corruption in
organisations and how to understand
the causes of corruption and bribery.
The panel consisted of representatives
from the Attorney General’s
Department, SunRice, and

Managing Values.

5.1 Understanding
corporate culture

Panellists initially discussed an example of a company
that successfully managed bribery and corruption risk.
Through the example, it was noted that the context within
which employees work, rather than their character, often
determines their propensity to engage in bribery

or corruption.

It was noted that while companies may have adequate
procedures to prevent bribery and corruption, it is not the
sole solution. Regulators will likely consider corporate
culture and communication by leadership of a company
to employees when deciding culpability for bribery and
corruption offences.

Panellists advised businesses to be proactive about
managing bribery and corruption risk by:

(a) understanding how policies and systems interact
with leadership styles to trigger conduct risk;

(b) sponsoring strategic organisational interventions
informed by behaviour science insights;

(c) investing in building a culture of “speaking up”; and

(d) embedding formal and informal incentives to promote
and reward desired conduct.

Y ‘:fg Global Compact
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5.2 Operating in jurisdictions
with weak governance

Panellists noted that when operating in high-risk
jurisdictions, businesses may need to tailor policies to
meet the cultural context of the region. For example,
an employee’s safety may be at risk if they do not

pay a bribe. As a result, businesses may advise that
employees prioritise safety first and report any bribery
or corruption incident after reaching safety.

Panellists noted that local authorities and officials in
regions with weak governance may request fees to be
paid in cash to complete a transaction. Because cash
payments may raise the risk of bribery and corruption,
participants were advised to ensure such requests are
put into writing to ensure transparency in the transaction.

5.3 ABC in the context of
complex supply chains

Bribery and corruption issues arising in businesses with
large supply chains were also discussed. Panellists noted
that the level of culpability to be assigned to an actor
depends on the level of constructive knowledge that they
have about the occurrence of bribery and corruption in
the supply chain.

As a matter of best practice, it was noted that businesses
should conduct thorough due diligence. Panellists noted
that if failure to prevent offence legislation is introduced
in Australia, it could change to what extent businesses
are held responsible for bribery and corruption in their
supply chains.
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Session 4: Screening of interview
with Alison Saunders — UK Adequate
Procedures Guidance

The interview discussed the UK'’s The interview considered case law on the adequate
approach to the strict Iiability offence procedures defence and the implications of these

. . . decisions. Discussion also canvassed the operation of
of fa”mg to prevent fore|gn brlbery, the the UK’s DPA regime and learnings about the need for

corresponding adequate procedures full and genuine corporate cooperation to secure the
defence and theassociated adequate benefits associated with the scheme.

procedures guidance issued by the

Ministry of Justice.
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Session 5: The role of corporate leadership
In ABC and corporate culture

The third session focused on
director and executive actions

as essential to setting a positive
culture of compliance. It highlighted
the business case for why anti-
bribery and corruption matters.
Panellists discussed the challenges
and opportunities that exist within
their organisations from a practical
perspective.

7.1 Going beyond
legal compliance

Panellists noted that businesses have a responsibility
to use their leverage to change corrupt practices and
expectation of bribery in the areas where they operate.
It was noted that one of the biggest stimulators for
change was when businesses chose to refrain from
paying a bribe at the cost of financial profit. This signalled
to employees, governments and communities that
bribery and corruption will not be tolerated or catered to.
Panellists noted that a business’ reputation affects how
stakeholders will engage with that business.

Panellists discussed that businesses must lead the
fight against bribery and corruption because there

is an expectation from society for businesses to look
beyond profit. It was noted that in practice, bribery
and corruption prevention requires more effort than
compliance with regulations.

z I‘:’% Global Compact
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7.2 ABC challenges in the
global context

There was a perception that businesses often have
leverage to push for anti-bribery and corruption practices,
especially when working with foreign governments.

It was noted that stopping the “supply” of money to

the “demand” of bribes can make strides in the fight
against bribery and corruption. Panellists noted that
engaging with young people in jurisdictions with weak
governance presents a unique opportunity because they
prefer to work for companies that value anti-bribery

and corruption. Young people were seen as key allies to
reshaping the company culture.

In addition, there was a distinct observation that in
order to transform culture internally and externally,

it is important to demonstrate persistence, patience
in operations, perfect compliance and proactive
engagement with stakeholders. Each effort combined
was seen as essential for signalling a culture

of zero tolerance for bribery and corruption.
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Session 6: Future state: innovative
approaches to bribery prevention

Participants broke into three groups

to discuss collective action initiatives,
collaboration between civil society

and business and challenges faced by
small and medium enterprises (  SMES)
in combating bribery and corruption

in their organisations.

8.1 Civil Society and
Business Initiatives

Transparency International Australia ( TIA) shared with
participants projects and initiatives carried out by the
organisation in the fight against corruption and bribery
in Australia. TIA shared the organisation’s sectoral
approach including mining specific projects, federal
anti-bribery and corruption legislation and more.

TIA noted the challenges and opportunities apparent

in the mining permitting and approval process. The
permitting and approval process was particularly seen
as vulnerable to bribery and corruption in high-risk
jurisdictions. TIA developed an evaluation assessment
tool to help businesses identify good practices, train staff
and share the lessons learned industry-wide. It was noted
that eliminating bribery and corruption cannot happen
without collaboration between civil society and business.

8.2 SME Challenges

This session discussed the capacity of SMEs to

meet the standards required by bribery prevention.

The hosts for the session noted that larger companies
are conscious about setting the standards for anti-
bribery and corruption and the importance of providing
training and education to smaller suppliers as an early
response to misconduct. Reporting the misconduct to the
authorities was seen as something that should only be
done if necessary.

Australia-Africa Minerals & Energy Group (AAMEG),
which is primarily comprised of SMEs, explained its
involvement in educating SMEs and providing compliance
policies and procedures that they can use effectively.
Participants stressed the value of ethical supply networks
and how those could be established and reinforced across
multiple jurisdictions.
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8.3 Bribery Prevention
Network

This session discussed the formation of the Bribery
Prevention Network (Network ). The Network consists
of representatives across business and civil society.

It was noted that the Network is designed to provide
resources and assistance to businesses that do not have a
sophisticated understanding of anti-bribery and corruption
compliance. The Network is intended to initially serve

as an anti-bribery and corruption resource centre for
businesses. The hosts of the session noted that once the
Network has more information on users of this service, it
will provide more catered resources and programming to
disseminate knowledge about anti-bribery and corruption.
The Network is intended to ultimately serve as a two-
sided platform for businesses to interact with each other
on matters of anti-bribery and corruption.

Some participants shared that such a platform would
greatly enhance business’ awareness of bribery and
corruption issues. The Network was seen as a necessary
resource, especially for small and medium enterprises,
on how to proactively eliminate bribery and corruption.
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9 Acronyms

AAMEG Australia-Africa Minerals & Energy Group

ABC Anti-bribery and corruption

AFP Australian Federal Police

AGD Attorney General’'s Department

ALRC Australian Law Reform Commission

ASIC Australian Securities and Investments Commission

CDPP Commonwealth Director of Public Prosecutions

CLACCC Bill Crimes Legislation Amendment (Combatting Corporate Crime) Bill 2017
DPA Deferred Prosecution Agreement

DPP Director of Public Prosecutions Act

GCNA Global Compact Network Australia

OECD Organisation for Economic Co-operation and Development
SME Small and medium enterprises

TIA Transparency International Australia

In keeping with the Chatham House rule, this summary document does not attribute comments to any speakers
or participants. This document does not represent the view of Allens, the GCNA, or any speaker or participant.
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